The prohibitions of discrimination and restriction have both been intended to
achieve a fully integrated internal market in the European Union
Reporter: Axel Cordewener (Munich)

A. Is there in your view a difference in the way in which the principle of non-discrimination operates and the way
in which the principle of non-restriction operates?
To answer this question properly, it seems necessary to proceed in two main steps: First, it must be clearly identified
what the principles of “non-discrimination” on the one hand and of “non-restriction” on the other stand for in a conceptual
sense, i.e. what their aims and functions are (infra I.). Once these basic issues are clarified, it will be possible to outline in
a second step the differences in their application from a legal point of view (infra II.). It must be pointed out right from the
start that the approach chosen here deviates to a certain extent from the approach that can be derived from the ECJ´s
case-law, although this is more a matter of semantics rather than of substance. Still, some introductory remarks may be
helpful.

I. “Discrimination” and “restriction” – a matter of concepts and definition
Looking at the innumerable cases dealt with by the ECJ until today, some broad distinctions concerning the development
of the fundamental freedoms can be made. Not everybody will necessarily agree, but I would suggest a subdivision into
three major stages with more or less smooth transitions : (1) From the early 1970s until the mid 1980s, there was a strong
dominance of cases on the free movement of goods and an extensive interpretation of that freedom by the Court. The
scope of application of Art. 28 (ex Art. 30) EC Treaty had even been extended so far in the “Dassonville” formula1 that
the Court had to come up with a counterweight on the level of justification in “Cassis de Dijon”2 a few years later, so that
at least pro forma a balance between Community and national interests was preserved. (2) From the mid 1980s until the
mid 1990s , not only the freedom to provide services guaranteed by Art. 49 (ex Art. 59) EC Treaty but also the rules on
the free movement of persons laid down in Art. 39 (ex Art. 48) and Art. 43 (ex Art. 52) EC Treaty tried to keep pace with
the speed that, until then, had marked the developments in the field of free movement of goods. (3) And finally, sometime
around the mid 1990s, a tendency emerged to gear down and replace a rampant extension of all freedoms by a more
subtle and sophisticated approach. Once again, the decisive cornerstone to this development has been set in the area of
goods by the much-disputed “Keck” decision3. Since then there is an ongoing discussion about how to adjust the
interpretation of the other fundamental freedoms to that signal4, a debate in which also the free movement of capital
regulated by Art. 56(1) (ex Art. 73b(1)) EC Treaty has been included.
Quite often this whole development, and in particular the second stage, is described as an evolution of the
fundamental freedoms from a prohibition of “discrimination” to one of “restriction”. This seems to imply that the
fundamental freedoms have undergone a change of character, in the sense that a narrow concept of “non-discrimination”
has been replaced by a broader concept of “non-restriction”. However, this is only true to a certain extent. What has
taken place must rather be qualified as a supplementation or enlargement of the first concept than a mere replacement
by the second. To be more precise, what we see today is a cooperation of both concepts, depending on the type of
national measure that is to be tested for its compatibility with EC law5. But the situation is not really clear yet, since the
diction employed by the ECJ appears unsteady and vague. Quite often national rules are simply labelled “restrictive”
although they clearly cause unequal treatment in a certain respect, and sometimes national rules are regarded as
causing “covert” (or “hidden”) discrimination even though they do not provide for any formal distinction and could
therefore also be qualified as being “restrictive”. On certain occasions the ECJ even changed its approach from one case
to another although similar national rules were at stake6.
This situation may seem unsatisfactory, but there could be some reasons why the ECJ is not always clear in its
approach: In the first place, the wording of the EC Treaty itself causes a certain unclarity as regards the scope of
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application of the different freedoms. It cannot be denied that all freedoms are phrased differently which may prima facie
be regarded as a hindrance for a mutual transfer of concepts and ideas by way of analogies. Closely related to this may
also be a certain apprehension on the part of the Court that going too far beyond the actual wording prescribed by the
EC Treaty could lead to an accusation of “judicial activism”. But secondly there is also a source of confusion still
remaining on the level of justification. In fact, it appears that the ECJ is somewhat stuck in its apodictic approach7 that (in
particular: “overtly”) “discriminatory” provisions can only be justified on the basis of grounds explicitly mentioned in the
EC Treaty8, whereas “restrictive” national measures can also be justified under the unwritten “rule of reason”. The
dilemma is clearly visible in cases of “covert” discrimination9, and the number of Advocates-General calling for
clarification in the name of legal certainty is growing steadily10. Yet, under the current state of affairs, any explicit
qualification of a national measure as “discriminatory” instead of “restrictive” will necessarily have immediate
consequences for the availability of defences to the Member States, and this could explain why the ECJ prefers to
maintain a rather flexible approach when testing individual national measures.

1) The key role of the internal market aim
In sum , such more or less formalistic problems should, however, not obstruct the view to the fact that the ECJ is
continuously pursuing one major aim in substance, and that is the integration of several domestic markets into one EUwide single market. The ECJ is basically in no other position than the U.S. Supreme Court, which for about one and a
half centuries has been eager to establish a Common Market and to remove unjustifiable hindrances to trade among the
federal states 11. While the U.S. Supreme Court from the outset had based its approach of “negative integration” on the
broad blanket wording of the so-called “dormant” Commerce Clause of the U.S. Constitution12, the ECJ proceeded on a
step-by-step basis, gradually involving one particular freedom after the other into the overall process of building a
European Economic Constitution. If one wants to understand the rationale behind the myriad of ECJ judgments on the
interpretation and application of the fundamental freedoms until now, it must be recognised that the key is the overall
functional context to which all the individual freedoms must be adapted: This is the general aim of an EU-wide internal
market, which is defined as “an area without internal frontiers in which the free movement of goods, persons, services
and capital is ensured” (Art. 14(2) EC Treaty), and which is ”characterized by the abolition, as between Member States,
of obstacles to freedom of movement of goods, persons, services and capital” (Art. 3(1) lit. c EC Treaty).
It is true that these general clauses are not directly applicable in the sense that a market participant could
immediately rely on them agains t national measures before his domestic courts 13. But it is also true that the ECJ has
qualified the afore-mentioned general clauses as important guidelines for the interpretation of the individual specific
norms laid down in the Treaty. Therefore, just as Art. 3(1) lit. f EC Treaty influences the interpretation of the specific rules
dealing with free competition in the EC14, Art. 3(1) lit. c EC Treaty comes into play when guidance and orientation is
needed on the application of individual free movement rules . It is noteworthy that, as early as 1976, the ECJ has pointed
out that Art. 39, 43 and 49 (ex Art. 48, 52 and 59) EC Treaty and the secondary Community law rules accompanying
these freedoms “implement a fundamental principle contained in Article 3 lit. c of the Treaty, which states that, for the
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purposes set out in Article 2, the activities of the Community shall include the abolition, as between Member States, of
obstacles to freedom of movement for persons, services and capital”15. Moreover, it is definitely no coincidence that the
Court reverts to Art. 3(1) lit. c EC Treaty particularly in situations where the outer boundaries of the scope of a
fundamental freedom seem to have been reached but free movement is not yet achieved. Probably the most striking
example of this phenomenon are cases where EU citizens sought to rely on the guarantees of free movement of persons
against their own Member State 16: A literal and narrow reading of Art. 39 and 43 EC Treaty would have led to the
conclusion that a prohibition of discrimination on grounds of foreign nationality could not help any further. If that had been
the end of it, and if the Court had not pushed the development to some extent by falling back to the basic aims pursued
by Art. 3(1) lit. c EC Treaty, several substantial hindrances to the free movement of persons (which in fact have nothing
to do with nationality at all) would have escaped EC law scrutiny altogether and persisted until today.
Against this background, Art. 3(1) lit. c EC Treaty (read in conjunction with Art. 14(2) EC Treaty) must be
regarded as a fundamental norm containing the leitmotif and basic standards for the achievement of the EU internal
market, while the individual Treaty freedoms serve as selective extensions of these basic standards into the different
realms of goods, persons, services and capital. The overarching notion of an “internal market” must be regarded as a
legal term with economic contents, and since the individual freedoms are inherently tied to Art. 3(1) lit. c EC Treaty, this
general clause is able to send signals to every specific freedom concerning its shape and interpretation. Yet, the function
of Art. 3(1) lit. c EC Treaty goes beyond this unilateral “vertical” input from the general clause down to the specific
freedoms, since it is at the same time the connecting link in a “horizontal” perspective between the individual freedoms
As their common denominator, Art. 3(1) lit. c EC Treaty is capable of receiving signals from one individual freedom and
passing them on to the others , so that in the end a uniform concept as to their structure and interpretation can and must
be established17.

2) Some basic patterns common to all fundamental freedoms
Accepting that the basic underlying idea of Art. 3(1) lit. c and Art. 14(2) EC Treaty is to achieve “free movement” of
products and of factors of production “as between Member States” (or, to transfer the approach of the U.S. Supreme
Court under the Commerce Clause to the internal market in the EC, a “free flow of interstate commerce”18) necessarily
leads to a broad approach regarding the interpretation of the different fundamental freedoms. In particular, the conclusion
must be drawn that what is at stake is the removal of (unjustified) barriers to cross-border economic transactions.
Keeping this conceptual background in mind, some major characteristics that are common to all fundamental freedoms
can be derived from the ECJ´s jurisprudence:
(1) A cross-border element (or “EU dimension”), i.e. a link between the particular economic transaction and two different
EU Member States, is always necessary to trigger the protection of the market freedoms. This requirement already
follows from Art. 3(1) lit. c EC Treaty itself which seeks to achieve free movement “between Member States”. Therefore,
purely internal transactions exclusively related to one and the same Member State lie outside of the scope of application
of the various freedoms, and the market participant is referred to legal positions eventually granted by domestic
constitutional law19.
(2) It is indispensable to recognise that the establishment of an internal market can be impaired by different kinds of
“obstacles” (“barriers”, “hindrances”) to cross-border free movement: (a) By way of national measures providing for
certain legal distinctions, cross-border transactions can be put at a disadvantage as compared to transactions of a similar
nature with a purely domestic dimension within the respective Member State20. These disadvantages may deter
economic actors from becoming market participants on an EU wide level, which may impede the free allocation of factors
of production (labour and capital) and of products (goods, but also services). (b) But there may also be situations where
national measures are non-discriminatory (in the sense that they treat cross-border and domestic situations alike) but
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nevertheless constitute an “obstacle” (“barrier”, “hindrance”) to cross-border transactions , since they make it particularly
burdensome or even impossible for products or factors of production to leave one national market and/or enter another.
If it is true that the fundamental freedoms are the decisive legal tools for opening national systems to the
demands of the internal market, then their legal structure must be able to tackle both of the afore-mentioned types of
“obstacles” to free movement. And in fact, their wording leaves enough space for such an interpretation: In most of the
relevant provisions the EC Treaty speaks of a prohibition of “restrictions” to cross-border movement (Art. 28, 29, 43(1),
49(1), 56(1)), and Art. 39(1) even simply guarantees “freedom of movement” (which in turn implies that there shall be no
“restrictions” to this freedom). Moreover, it is precisely because of this open wording that the ECJ was able to extend the
different freedoms beyond mere prohibitions of “discrimination” and develop them into prohibitions of “restrictions” at
all21. However, for the purposes of the present analysis , and in order to be able to work with clear concepts and
definitions without being prejudiced, it is suggested to move away for a moment from the terminology as employed by the
ECJ in specific cases. Instead, the term “restrictions” should either be conceived in a neutral sense or, even better, be
replaced (at least notionally) by “obstacles” as the neutral general term that is used in Art. 3(1) lit. c EC Treaty.
If this step is made and the term “restriction” conceived as nothing else than a synonym for “obstacle”, it is much
easier to comprehend that each individual freedom, being a specific expression of the general internal market principle,
is phrased broad enough to encompass both (a) a non-discrimination component for tackling unfavourable treatment of
cross-border economic transactions, and (b) a non-restriction component for tackling non-discriminatory hindrances to
market access or exit. For those who - like the ECJ - prefer to adhere to the term “restriction”, an equivalent distinction
can be made by speaking of (a) “discriminatory restrictions” on the one hand and of (b) “restrictions in a closer sense” (or
“real restrictions”) on the other22. In any case it should be clear that the fundamental freedoms are characterised by a
dual legal structure: They do not contain either a prohibition of discrimination or of (non-discriminatory) restrictions, but
they comprise a non-discrimination component and a non-restriction component23. Both components should be regarded
as complementary legal tools pursuing the aims of ensuring market access to domestic markets of other Member States
(against barriers to entry or exit) and market equality within those markets (against distortions in favour of competitors
acting purely domestically).
(3) Finally, it must be emphasised that all fundamental freedoms are also characterised by a dual territorial perspective:
They do not only focus on one single direction, but are phrased broad enough cover both inbound and outbound
situations . Since the fundamental freedoms strive to open domestic markets for cross-border movements and thereby try
to merge the domestic markets involved in a particular transaction as if there was only one single EU-wide internal
market, the “discriminations ” and (non-discriminatory) “restrictions ” to cross-border economic transactions mentioned
above must be prohibited no matter which of the Member States involved in a particular transaction actually causes
them. From a single market point of view it is of no use if Member State A as the ”state of destination” (or “host state”)
complies with fundamental freedoms standards and allows foreign commerce to enter freely (inbound situation), while
Member State B as the “s tate of origin” (or “home state”) still prevents its own economic actors from participating in the
very same cross-border transaction (outbound situation).
The clearest example of the attitude taken by the EC Treaty itself towards this problem can once again be found
in the field of free movement of goods: While Art. 28 EC Treaty deals with “restrictions on imports ” only, there exists an
explicit provision in Art. 29 (ex Art. 34) EC Treaty prohibiting also “restrictions on exports ”. But at a closer glance the
same idea can implicitly also be discovered in the rules governing the free movement of capital: Firstly, the current
version of Art. 56(1) EC Treaty prohibits “all restrictions on the movement of capital between Member States” and is
clearly not only addressed to the host state. And secondly, an e contrario reading of Art. 58(1) lit. a EC Treaty (as a
ground of justification) leads to the conclusion that the scope of application of Art. 56(1) EC Treaty must also cover
potential discriminations of “tax-payers who are not in the same situation with regard to their place of residence or with
regard to the place where their capital is invested”. As the fundamental freedoms only apply to cross-border situations, it
is obvious that this last passage only makes sense for constellations where the home state provides for a difference in
treatment between domestic and foreign investment. Moreover, it may also be noted that the former Art. 67(1) EEC
Treaty (which was repealed after Maastricht, but can still serve as a guideline for the interpretation of the current rules on
free movement of capital24) had been striving for, inter alia, the abolition of “any discrimination based on the nationality or
on the place of residence of the parties or on the place where such capital is invested”, which also implies that obstacles
to cross-border movements from both states involved are covered.
It is true that the text of the EC Treaty is less clear as regards hindrances to an “outbound” free movement of
persons and services . But it cannot be denied that the ECJ has gradually recognised that these fundamental freedoms
as well have an “outbound perspective”, prohibiting the home state (“state of origin”) to set up obstacles to cross-border
movements not only of its own nationals , but of all EU citizens and of corporations located within its territory and
engaged in economic activities with market participants located in other Member States . This concerns the free
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movement of workers (Art. 39 EC Treaty) 25 in the same way as it basically covers the freedom of establishment (Art. 43
EC Treaty) 26, and it also includes the freedom to provide services (Art. 49 EC Treaty) 27.

II. Structural differences between non-discrimination and non-restriction
Until here several common features of the fundamental freedoms have been presented: They all protect cross-border
free movement between EC Member States28, they operate against “obstacles” to this free movement that may not only
be caused by national measures discriminating against interstate economic transactions but also by non-discriminatory
measures , and last but not least it is irrelevant whether these discriminatory or non-discriminatory “obstacles” are
created by the host state or the home state29. This broad conceptual framework can now be completed with further
details which can be derived from the ECJ´s jurisprudence and will serve to demonstrate important differences between
the non-discrimination and the non-restriction component.

1) Non-discrimination: a relative concept
To start with, it is essential to point out that the non-discrimination component is structured as an “equality right”
(Gleichheitsrecht): It is a relative concept which cannot exist in a vacuum but always requires a tertium comparationis as
point of reference. Since the legal protection of cross-border economic transactions and the abolition of discrimination as
compared to transactions taking place merely within the Member State concerned are at issue, the relevant tertium
comparationis is the hypothetical purely domestic transaction which is equivalent to the cross-border transaction except
for the fact that it lacks the cross-border element. In other words, the treatment of a specific cross-border transaction by a
particular national measure must be compared to that of a transaction in which, ceteris paribus, the cross-border element
(that triggers EC law protection) is replaced by a purely domestic element.
Tax law is probably one of the areas where this approach can be most plausibly demonstrated, and as direct
taxation has become one of the major fields of application of the fundamental freedoms, it may be regarded as
representing other areas of domestic law here as well: If, for instance, the tax treatment of a service rendered by a nonresident service provider to a resident recipient in the host state (or in tax terms: the “source country”) is at stake
(inbound situation), then the relevant tertium comparationis must be formed by replacing the non-resident by a
hypothetical resident providing the same service to the same recipient, before finally the tax treatment of that
hypothetical intra-state transaction will have to be opposed to that of the actual interstate transaction. If on the other
hand, for example, the tax treatment on the part of the home state (or “residence country”) of person holding a
participation in a foreign corporation is at issue (outbound situation), this cross-border participation will have to be
replaced by a hypothetical equivalent investment in a domestic corporation, before the results in tax treatment are to be
confronted with each other.
As a basic rule it can be concluded that the ECJ will assume the existence of a potential discrimination30 once it
is established that a Member State treats a specific cross-border transaction wors e than the corresponding hypothetical
situation with a purely domestic dimension. In this context it must be emphasised that the Court requires a rather strict
correspondence and is not willing to compare apples with pears 31. Furthermore, it should be clear that the ECJ refuses to
acknowledge any de minimis rule in this respect so that even minor discriminations are prohibited32.

a) The gradual enlargement of the non-discrimination component
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The afore-mentioned general scheme for applying the fundamental freedoms as prohibitions of discrimination of crossborder transactions has been developed in different steps in the ECJ´s jurisprudence.
(1) A first important step has been the silent broadening of the narrow concept of “national treatment” for inbound
situations: The ECJ has repeatedly held33 that all freedoms are to be regarded as special expression of the general
provision laid down in Art. 12(1) (ex Art. 6(1)) EC Treaty, which prohibits “any discrimination on grounds of nationality”
and is commonly understood to relate to foreign nationality34. In particular the Treaty provisions on the free movement of
persons and services either comprise an explicit prohibition of discrimination on grounds of nationality or a guarantee of
“national treatment” of foreign nationals with host state nationals (Art. 39(2) and (3) lit. c, Art. 43(2) and Art. 50(3) EC
Treaty). When the EEC Treaty was concluded, these provisions were drafted according to the models of similar clauses
contained in traditional instruments of public international law, such as bilateral treaties on commerce and friendship35,
and it must even be assumed that the founding Member States intended to achieve nothing else than equal treatment of
foreign nationals who moved to another Member State to exercise an economic activity there36.
Yet, this traditional concept of “national treatment” is a very narrow one in a double sense, as by its nature it is
only addressed to the “host state”, thus only covering inbound situations , and that it only prohibits discriminations based
on the foreign nationality of a certain person as the criterion for distinction. Quite soon, however, the ECJ found this
concept of “overt” discriminations insufficient in order to deal adequately with obstacles to cross-border economic
activities in inbound situations . Therefore, in early cases such as “Sotgiu”37 the concept of “covert” (or “hidden”38)
discrimination was developed, which subsequently was transferred also to direct tax cases in “Biehl”39 (concerning
physical persons) and “Commerzbank”40 (concerning corporations). In substance, this has enlarged the nondiscrimination component of the free movement rules for persons and services 41 and has turned it from a prohibition of
discriminating against foreign nationals to a prohibition of discriminating against foreign residents, which demonstrates
much clearer that what is really at stake is the issue of opening the host state´s domestic market to commercial activities
coming in from abroad. It is evident, therefore, that higher tax rates for non-residents are a potential discrimination under
Art. 39 and 43 EC Treaty42, since they can deter these persons from taking up employment or starting self-employed
activities in the host state (“state of destination” or, to speak in tax terminology, the “source state”). And it should be
equally clear, for example, that the same goes for the denial of cost deduction related to the performance of non-resident
artists 43, since once again residents are put at a competitive advantage.
Even nowadays discrimination by the host state simply on the basis of a person´s foreign nationality may still be
the most striking obstacle to cross-border free movement. But this is no reason for limiting the scope of application of the
fundamental freedoms to these situations . In fact, it is noteworthy that already the old Art. 67(1) EEC Treaty44 had
explicitly prohibited not only “any discrimination based on the nationality” but also “on the place of residence of the
parties”, which clearly shows that both “suspect” criteria are placed on equal footing within the framework of a broader
concept with the aim of clearing the way from obstacles to free movement. And it should also be taken into account that
the Member States themselves have pushed the development by inserting the “internal market” concept into the Treaty
with the Single European Act 45: It is widely believed that this concept stands for a higher level of market integration than
the previous concept of a “common market”46, and this intensification must also be reflected by the interpretation of the
different fundamental freedoms. Once it is understood that the ultimate aim of all freedoms is really free movement of
products and factors of production (Art. 3(1) lit. c EC Treaty), it is evident that any limitation of their scope of application
is the wrong solution as regards the abolition of discriminatory obstacles. Rather, the severity of obstacles caused by
“open” discrimination should be adequately dealt with on the level of justification, and this is in fact done by the ECJ
33
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when it pursues the approach that these “open” discriminations cannot be justified by the “rule of reason” but only on the
basis of written exceptions (in particular Art. 39(3) and Art. 46 EC) 47.
(2) A second step in the ECJ´s jurisprudence concerns a differentiation between the different cases of “restrictions” (or,
more neutral, “obstacles”, “barriers”, “hindrances”) to outbound transactions: It becomes more and more obvious that, not
only in the sphere of Art. 29 EC Treaty48 but also in the fields of free movement of persons, services and capital, in the
vast majority of decisions in which the Court considers a national measure of the home state (“state of origin”, or in tax
terms, the “state of residence”) to be a “restriction” of cross-border activities , in substance a non-discrimination test is
applied. This was not really clear yet in early cases such as “Daily Mail” or “Biehl”, but in subsequent judgments like
“ICI”49 and “X AB, Y AB” 50 (concerning corporations ) and then “Baars”51 and “Verkooijen”52 (concerning physical persons)
it is eye-catching that the Court is always looking for the purely domestic situation as a tertium comparationis. In some
recent decisions the ECJ has even become a bit more explicit: In “Mertens”53 the Court characterised the national rule
concerned as disfavouring EU citizens from extending their economic activity beyond the territory of a single Member
State, and as creating unequal treatment of persons exercising their economic activity across the border as compared to
those acting purely within the respective Member State. In “Bosal Holding”54 the Court explained that a reservation of
cost deduction to costs related only to domestic participations might dissuade a parent company from carrying on its
activities through foreign subsidiaries . And finally, in the “de Lasteyrie”55 case, the Court diagnosed a “dissuasive effect
on taxpayers wishing to establish themselves in another Member State”, since a taxpayer who transferred his residence
abroad was “subjected to disadvantageous treatment in comparison with a person who maintains his residence in
France”.
Thus, what is at stake from an economic perspective is that the ECJ is trying to suppress distortions of choices
for economic actors who want to become “market participants”, i.e. who desire to make use of an EU-wide internal
market and benefit from it. In order to achieve the free allocation of products and factors of production which is supposed
to characterise this internal market, the Court requires neutrality of treatment of cross-border and purely domestic
transactions. In other words, the home state is obliged not to make cross-border employed and self-employed activities
more burdensome than purely domestic ones, just as it is prohibited, e.g., to make investment in foreign corporations
less attractive than in domestic corporations, as all these measures would induce potential market participants (workers,
self-employed persons, service providers, investors etc.) to “stay at home”. This, in turn, would preserve the existence of
several isolated domestic markets and be detrimental to the development of one single EU-wide internal market.
From a legal point of view, however, it must be pointed out that under the formal heading of a “non-restriction”
approach in subs tance a “non-dis crimination” approach is hiding, and what the ECJ is doing is to compare the treatment
of economic actors engaged in cross-border transactions with that of economic actors pursuing equivalent activities
within the Member State concerned56. In this respect, the application of this non-discrimination component to outbound
situations does not deviate in any significant way from the Court´s (broadened) approach towards “non-discrimination” in
inbound situations as described above. Once again the reason for the lack of clarity appears to be the vague wording of
the Treaty, which does not provide for a prohibition of discrimination for outbound situations. Since the guarantee of
“national treatment” as described above only makes sense for inbound situations, the only textual link that could be
considered to cover outbound constellations is in fact the prohibition of “restrictions” or the guarantee of “free
movement”57, and this is probably why the ECJ still formally speaks of “restrictions” (or sometimes also of “hindrances”)
caused by the home state. Yet if it is accepted that discrimination of cross-border commerce is only a specific case of a
“restriction” (or, more neutral, of an “obstacle”)58, there is no contradiction between the substantial test employed by the
ECJ and the wording of the Treaty.
(3) Apart from the afore-mentioned developments concerning the application of the non-discrimination component to
inbound and outbound situations, a third step of development may be mentioned is that it is the cross-border transaction
(or, in other words, the “free flow of interstate commerce”) in its entirety which is protected by the fundamental freedoms.
This aspect, which is not always clearly discernible and not exclusively reserved for the non-dis crimination component

47

See supra A.I.
See infra C.
49
ECJ, C-264/96, ICI, [1998] ECR I- 4695 at 23 et seq.
50
ECJ, C-200/98, X AB, Y AB, [1999] ECR I-8261 at 28.
51
ECJ, C-251/98, Baars, [2000] ECR I- 2787 at 30 et seq.
52
ECJ, C-35/98, Verkooijen, [2000] ECR I-4071 at 34 et seq.
53
ECJ, C-431/01, Mertens , [2002] ECR I-7073 at 26 et seq.
54
ECJ, C-168/01, Bosal Holding, n.y.r. at 27.
55
ECJ, C-9/02, de Lasteyrie du Saillant, n.y.r. at 45 et seq.
56
It is my understanding of the cases that have been decided up to now that the ECJ does not compare the treatment of cross-border
actors with persons not acting at all. This is much clearer in decisions on inbound situations, however; see, e.g., ECJ, C-80/94,
Wielockx, [1995] ECR I- 2493 at 20, where the Court analyses the comparability of a non-resident exercising a self-employed activity in
the host state with “a resident of that state who does the same work there”.
57
See supra A.I.2 at (2).
58
See supra A.I.2 at (2).
48

7

(but probably of more relevance here than for the non-restriction component59), could be described as a “creeping”
extension of the scope of application of the different fundamental freedoms both in a subjective and an objective way:
(a) The subjective extension concerns the application of the fundamental freedoms not only to national
measures affecting the “active” market participant (i.e. the importer, worker, self-employed person, service provider,
investor etc.), but also to the “passive” market participant. In numerous decisions the ECJ has made clear that both sides
of a cross-border economic relationship are protected by EC law, which in fact is only logical since a market is inherently
determined by two interacting factors : supply and demand60. And once again, from an economic perspective the abolition
of distortions of choices has played a dominant role in the Court´s case-law.
As regards the free movement of goods, for example, the Court assessed the reservation of tax advantages to
French press enterprises which had their newspapers produced by domestic printers as a violation of Art. 28 EC Treaty,
“since it encourages newspaper publishers to have publications printed in France rather than other Member States”61.
Concerning the free movement of services, the ECJ saw an infringement of Art. 49 EC Treaty in the obligation for Dutch
broadcasting enterprises only to make use of technical resources offered by domestic undertakings, as it “prevents those
bodies from using the services of undertakings established in other Member States or, in any event, limits their
opportunities of doing so”; it is evident that this diverting influence on the demand side also has a corresponding negative
effect on the supply side, and the Court therefore rightly concluded that the national rule in question had “a protective
effect for the benefit of a service undertaking established in the national territory and, to that extent, disadvantages
undertakings of the same kind established in other Member States”62. And in a later judgment concerning a specific
reimbursement procedure applicable only to medical treatment received abroad, the ECJ first made clear that Art. 49 EC
Treaty “precludes the application of any national rules which have the effect of making the provision of services between
Member States more difficult than the provision of services purely within one Member State”, before it stated that national
rules as the one in question “deter insured persons from approaching providers of medical services established in
another Member State and constitute, for them and their patients, a barrier to freedom to provide services”63.
It should be clear that the same principles apply, mutatis mutandis, also in the sphere of the other fundamental
freedoms. With respect to the interpretation of the old Art. 67 EEC Treaty and of Art. 1(1) of Directive 88/361/EEC64, the
ECJ pointed out that “provisions implying that a bank must be established in a Member State in order for recipients of
loans residing in its territory to obtain an interest rate subsidy from the State out of public funds are liable to dissuade
those concerned from approaching banks established in another Member State and therefore constitute an obstacle to
movements of capital such as bank loans”65. In a subsequent judgment the Court made clear that the limitation of a tax
exemption under Dutch law to purely domestic investment not only “has the effect of dissuading nationals of a Member
State residing in the Netherlands from investing their capital in companies which have their seat in another Member
State”, but that it “also has a restrictive effect as regards companies established in other Member States: it constitutes an
obstacle to the raising of capital in the Netherlands since the dividends which such companies pay to Netherlands
residents receive less favourable tax treatment than dividends distributed by a company established in the Netherlands,
so that their shares are less attractive to investors residing in the Netherlands than shares in companies which have their
seat in that Member State”66.
And in a case concerning Art. 39 EC Treaty the Court explained that, “in order to be truly effective, the right of
workers to be engaged and employed without discrimination necessarily entails as a corollary the employer's entitlement
to engage them in accordance with the rules governing freedom of movement for workers. Those rules could easily be
rendered nugatory if Member States could circumvent the prohibitions which they contain merely by imposing on
employers requirements to be met by any worker whom they wish to employ which, if imposed directly on the worker,
would constitute restrictions on the exercise of the right to freedom of movement to which that worker is entitled”67. Thus,
not only with regard to the products, but also with regard to factors of production the fundamental freedoms must be
perceived as protecting Community-wide mobility on which all the persons involved either “actively” or “passively” can
rely.
At first sight, Art. 43 EC Treaty appears to be a difficult case in this context, as a “passive” dimension of a crossborder establishment cannot easily be imagined. Yet, even though this may be true as far as primary establishment is
59
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concerned, the situation is somewhat different when it comes to secondary establishment. Especially if one takes a look
at how group relationships between parent and subsidiary companies are treated by the ECJ, certain parallels to the
Court´s approach under the other fundamental freedoms can be discovered. In “Metallgesellschaft”68, for example, the
UK subsidiaries complained against a domestic rule which excluded them and their foreign parent companies from a
favourable system of group taxation, and the ECJ in fact criticised that the legislation in question created an unjustified
“difference in treatment between subsidiaries resident in the United Kingdom depending on whether or not their parent
company has its seat in the United Kingdom”. Thus, as it was the UK subsidiary that could invoke Art. 43 EC Treaty, it
can be said that the freedom of establishment not only grants equal treatment between foreign and domestic parent
corporations but also between cross-border and purely domestic group structures as a whole. This has become even
clearer in “Lankhorst-Hohorst”69, where the German subsidiary of a Dutch parent corporation complained against a tax
burden that was triggered under the German rules on shareholder-financing because it had received a loan from its
Dutch grandparent corporation: The ECJ not only found that “a difference in treatment between resident subsidiary
companies according to the seat of their parent company constitutes an obstacle to the freedom of establishment”, but it
also stated that the national measure in question made it “less attractive for companies established in other Member
States to exercise freedom of establishment and they may, in consequence, refrain from acquiring, creating or
maintaining a subsidiary in the State which adopts that measure”. Once again, therefore, there is a strong indication that
it is the whole cross-border group structure (with all related transactions ) that is protected70.
(b) The objective extension of the fundamental freedoms concerns a somewhat different development, which
could be described as a tendency on the part of the ECJ to cover also those obstacles that do not bar the cross-border
movement as such (factually or legally) but still deter the economic actor from acting outside of his home state. Many of
these “indirect” obstacles to cross-border economic activities are in fact closely related to the area of direct taxation.
A first group of examples that can be identified are national rules that affect the result (or “fruit”) of an economic activity:
In “Biehl”71 the ECJ pointed out that the free movement of workers guaranteed by Art. 39 EC Treaty includes the
abolition of discrimination also with regard to remuneration, and that this principle of equal treatment “would be rendered
ineffective if it could be undermined by discriminatory national provisions on income tax”. Quite similarly, in “Verkooijen”72
the Court explained that the receipt of dividends is protected by the free movement of capital since it “necessarily
presupposes participation in new or existing undertakings” or may also be “linked to Acquisition by residents of foreign
securities dealt in on a stock exchange”, which is “indissociable from a capital movement”. In both afore-mentioned
cases it is not immediately the cross-border activity as such that meets a hindrance. But quite obviously there is a strong
causal link between that activity and its financial outcome, and if the latter is subject to an unfavourable tax treatment as
compared to that of a purely domestic activity, a distortion of choices of economic actors in favour of staying “at home” is
imminent.
A second group of examples is of particular importance in the areas of free movement of persons and of
services. To be able to offer their activities to recipients (employers, clients, consumers etc.) in another Member State,
the persons concerned must not only be allowed to enter the territory of that Member State but also to stay or even
reside there while looking for or pursuing an occupation as employed or self-employed persons. On several occasions
the ECJ has pointed out that these “auxiliary” free movement rights flow directly from EC primary law if they are
connected to an economic activity within the meaning of Art. 39, 43 and 49 EC Treaty73. It is true that national measures
affecting entry to and physical presence in another Member State do not regulate the specific conditions of a particular
economic activity, but it is also evident that there is a strong link between the two elements and that any obstacle to the
personal mobility of an economic actor will also cause an “indirect” barrier to the cross-border movement of the economic
activity as such.. Thus, it is not surprising that the Court recently considered a national exit tax rule, that is triggered by
the cross-border transfer of a taxpayer´s residence to another Member State, as a (discriminatory) obstacle to the
freedom of establishment if it is necessary or at least helpful for the proper exercise of a self-employed activity that the
person concerned also moves its private residence to that other Member State74.

b) Some remaining obscurities concerning the non-discrimination component
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Nevertheless, some aspects of the application of the non-discrimination component have remained obscure in the ECJ´s
jurisprudence, and to a certain extent they are related to the Court´s definition of “discrimination” as “the application of
different rules to comparable situations or the application of the same rule to different situations”75. To start with, it is not
really clear yet in how far the second half of the definition (”the application of the same rule to different situations”) has a
function of its own. In this respect it may be mentioned that an almost identical formula is used under the equality
principle of German constitutional law, where legal doctrine is of the opinion that this second half does not fulfil any
specific function of its own. It is argued that questions of equality could always be looked at as questions of inequality,
too, an that in order to handle the non-discrimination test properly there should be a strong emphasis on the first half of
the definition, and in particular on the identification of the correct tertium comparationis 76. Keeping this in mind, it may not
be unreasonable to deal with certain obstacles to cross-border movement caused b y equal treatment from the
perspective of the “non-restriction” component77.
Apart from that it should basically be clear that the concept of non-discrimination as it is applied by the Court is
a very narrow one: It focuses on the treatment of a specific issue in a specific Member State, which at the same time
means that a particular unfavourable treatment of cross-border economic transactions can neither be “neutralised” (or
“compensated”) by advantages granted in other respects by the same Member State78 nor, a fortiori, by advantages
granted by other Member States 79. Within this narrow focus, the treatment of one and the same cross-border transaction
in another Member State is in principle irrelevant for the outcome of the question of whether interstate and purely
intrastate economic activities are in ”comparable situations”. Yet, a different approach has been developed by the Court
in the area of direct taxation, and here more specifically with regard to access of non-resident physical persons to tax
advantages related to personal and family circumstances : For these situations 80 the ECJ has established the principle
that “the situations of residents and of non-residents are not, as a rule, comparable”81. However, simultaneously the
Court has accepted an exception to this principle if the non-resident person “receives no significant income in the State
of his residence and obtains the major part of his taxable income from an activity performed in the State of employment,
with the result that the State of his res idence is not in a position to grant him the benefits resulting from the taking into
account of his personal and family circumstances”82.
Thus, what happens in the latter case is that the focus is broadened and the obligation of the source state not to
discriminate made dependent on how a particular cross-border activity is treated in that state and in the state of
residence. This particular approach can be explained by the Court´s intention to achieve equitable results and provide
taxpayers with a guarantee that their “personal and family circumstances” will be taken into account in one of the
Member States concerned, which is a reaction to the danger that, due to a “negative conflict of competences”, these
circumstances would not be considered in any Member State83. From a strictly legal point of view, however, this enlarged
perspective is subject to criticism84, because it is not only based on presumptions and vague concepts as far as the
mechanics of international tax law are concerned, but it is also inconsistent with the ECJ´s normal approach under EC
law of applying the non-discrimination component to measures of one single Member State “in isolation”85. Yet, there are
other issues in the pipeline which may be more fundamental for taxation in the EC and which equally raise the question
of whether discrimination of cross-border economic transactions exists if a certain item is not taken into account in any
Member State, such as for instance losses 86 or participation costs87. Although the ECJ seems to be reluctant until now, it
cannot be excluded that it will pursue its broader approach à la “Schumacker” also beyond the limited field of personrelated tax advantages in the future, which unavoidably will lead to a stronger cross-linking between domestic tax
systems and enforce the level of integration in the EU internal market.
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Last but not least, it must be pointed out that there seem to be additional “hidden reserves ” which could be
activated by the ECJ if need be to boost the internal market concept. While the non-discrimination component as
described above relies on a “vertical” comparison between cross-border (interstate) and purely domestic (intrastate)
economic transactions, legal doctrine in recent years has identified two other constellations that are possibly protected by
the fundamental freedoms but characterised by a “horizontal” comparison between two cross-border activities. In the first
place, there are indications in the Court´s previous case-law that the choice between different types of cross-border
secondary establishm ent must not be distorted. This may result in a legal obligation under Art. 43 EC Treaty not to
discriminate against agencies, branches and subsidiaries 88, and the ECJ may in fact have the opportunity to rule on this
issue soon89. Secondly, various authors have taken the view that the fundamental freedoms oblige the Member States to
grant each other “most favoured nation treatment”, so that Member State A may not treat cross-border transactions with
Member State B worse than equivalent transactions with Member State C90. On this issue the ECJ will have to decide in
the near future, too91.

2) Non-restriction: an absolute concept
In contrast to the remarks made above regarding the structure of the non-discrimination component92, the fundamental
freedoms´ non-restriction com ponent must be understood as a “freedom right” (Freiheitsrecht): It is an absolute concept
that operates autonomously, which means that it is independent from the treatment of other situations. Therefore, it does
not require any tertium comparationis and can be applied to cross-border economic transactions without taking the
(hypothetical) treatment of equivalent purely domestic transactions into account. In fact, it has been argued quite
convincingly that in order to achieve an internal market, an extension of the scope of the fundamental freedoms beyond a
mere guarantee of equal treatment is necessary, as it is often simply equal treatment that is intrinsically responsible for
hindrances to cross-border commerce93 which then cannot be overcome by a prohibition of discrimination94. The
“obstacle” to “free movement of goods, persons, services and capital” (to speak with Art. 3(1) lit. c EC Treaty95) in these
cases lies in the mere fact that the respective cross-border activity as such is “restricted” by a Member State, i.e. made
subject to a burden caused by a national measure.
For a better understanding of the ECJ´s approach towards truly non-discriminatory “obstacles” to cross-border
free movement of products and factors of production, it must first of all be pointed out that the amount of cases dealing
with these “restrictions” (in a narrow sense) is not as big as it may seem. As already mentioned96, a vast number of
decisions using the term “restrictions” in substance actually dealt with discriminatory national measures, above all where
outbound situations were concerned or a particular measure did not immediately affect the “active” but the “passive”
market participant. What is left are basically those measures which, in the language of the Court, form a hindrance to
“market access”, and in this respect two main categories of cases can be identified: First of all, there are overlapping
national regulations which impose a double burden on cross-border transactions, and secondly one can identify national
measures which legally or in their factual consequences make the exercise of an activity protected under the different
Treaty freedoms extremely difficult, if not impossible97.
Examples for the application of the non-restriction component to tax cases have been very rare up to now, and
the transfer of the Court´s “Keck” approach not only to the other fundamental freedoms but in particular to the whole field
of taxation is very problematic98. A relatively clear, though not totally undisputed example of a non-discriminatory
restriction to the freedom of establishment is the part of the “Futura Participations” decision that deals with the obligation
of non-resident taxpayers to have, at least for the purposes of a loss carry-forward, separate accounts for a permanent
establishment in the host state complying with that state´s tax rules and being held in that state: The ECJ found that this
88
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was a “restriction” under Art. 43 EC Treaty, since this host state condition came on top of the taxpayer´s obligation to
keep accounts under his home state´s tax rules, and that therefore “such a condition, which specifically affects
companies or firms having their seat in another Member State, is in principle prohibited”99. However, it must be pointed
out that the issue here was not the effect of a substantive tax rule but merely a double burden under procedural law.
As far as substantive tax provisions are concerned, the cases decided by the ECJ are rather obscure. In
“Sandoz” the question was raised whether the levy of a stamp duty on loans taken up abroad by a domestic borrower
constituted a violation of Art. 56(1) EC Treaty, and the Court confirmed this even though the Austrian legislation
concerned applied “irrespective of the nationality of the contracting parties or of the place where the loan is contracted,
… to all natural and legal persons resident in Austria who enter into a contract for a loan”. The Court´s argument for
accepting an obstacle to the free movement of capital was simply that the Austrian provision “deprives residents of a
Member State of the possibility of benefiting from the absence of taxation which may be associated with loans obtained
outside the national territory” 100, but it is questionable whether this is not a case of mere disparity between Member
States´ legal systems.
In the more recent “De Coster” case the ECJ had to deal with a tax on satellite dishes that was introduced by a
Belgian municipality with the aim of reducing the amount of such dishes within the area. The Court concluded that a
restriction prohibited under Art. 49 EC Treaty was at hand, since this charge only affected the reception of television
programmes transmitted by satellite and not by cable. For foreign broadcasters, however, satellite transmission was
generally the only way of reaching recipients in Belgium, and therefore the tax at issue dissuaded potential recipients of
broadcasting services in that municipality from “seeking access to television programmes broadcast from other Member
States”. Yet, it seems that this case is decided less on the basis of the non-restriction component than under a broadly
stretched non-discrimination principle, which can also be derived from the ECJ´s statement that the tax concerned ”is
liable to impede more the activities of operators in the field of broadcasting or television transmission established in
Member States other than the Kingdom of Belgium, while giving an advantage to the internal Belgian market and to radio
and television distribution within that Member State”101.
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B. Is there in your view a difference in the way in which the basic economic freedoms should be tested: (i) some
freedoms are tested on the basis of the non-discrimination principle and other freedoms on the basis of the nonrestriction principle, or (ii) all freedoms are tested in the same way on the basis of both principles? If both
principles apply, is there any order of priority in their application?

I. The (r)evolution in the ECJ´s jurisprudence: From non-discrimination to non-restriction (and partly back again)
It has already been pointed out that the structure of the EC fundamental freedoms has undergone certain developments
over the years and that the free movement of goods has always taken a leading role. Whereas Art. 28 EC Treaty had
received a very broad expansion already at an early stage, it took the ECJ more than two decades to extend the scope of
the other freedoms gradually beyond the boundary of mere non-discrimination102. Nevertheless, it can be stated that
today it is generally accepted that all freedoms basically also apply as a prohibition of (non-discriminatory) restrictions,
and the decision in “Gebhard” is widely regarded as the culmination point of this whole development since it requires that
all “national measures liable to hinder or make less attractive the exercise of fundamental freedoms guaranteed by the
Treaty” must be justified103. Therefore, the emphasis of the discussion about the non-restriction principle no longer lies
on the “if” of its existence but on the “how” of its design. But once it is acknowledged that protection under the
fundamental freedoms can be triggered by measures that simply put a burden on cross-border transactions, the decisive
question is of course whether that burden or “restriction” (to speak with Art. 28, 29, 43(1), 49(1), 56(1) and, in principle,
also Art. 39(1) EC Treaty104) can be characterised any closer, above all whether any particular threshold must be
surpassed.
It must be clear that the lower that threshold for an infringement of the fundamental freedoms´ scope of
application is set, the further EC law will expand over the various sectors of national law. Unavoidably this will lead to a
considerable increase in conflicts between the fundamental freedoms and domestic provisions of the Member States,
and due to the primacy of EC law and the relatively strict standards m aintained by the ECJ with regard to justification and
proportionality, the pressure on national legal systems could rise enormously. In fact, a thoughtless application of the old
“Dassonville” formula or even a literal reading of the above-mentioned “Gebhard” formula could lead to the conclusion
that almost any national provision due to its mere divergence from rules in other Member State, or even any foreign legal
order in its entirety, could be characterised as a “restriction” of economic free movement. In particular as regards
taxation, the mere existence of charging provisions would suffice to subject them to EC law scrutiny105. Seen from that
angle, the issue of interpreting the fundamental freedoms as prohibitions of (non-discriminatory) restrictions has a very
basic constitutional dimension as it involves a decision on the range of Member States´ competences that remain
unaffected by EC law. It is submitted that this vertical “distribution of powers” is the actual core issue of the whole
discussion about non-restriction and of the Court´s case-law from “Dassonville” over “Cassis de Dijon” to “Keck”, to take
the free movement of goods as the most striking example106.

1) Non-discriminatory measures: “market access” v. “rule of remoteness”
Against this background, it should be easier to perceive the “Keck” judgment as a trade-off between, on the one hand,
the need for full market integration within the EU and, on the other hand, the respect for Member States´ competences
which shall not fall victim to an all-embracing deregulation. In the Court´s view, mere “selling arrangements” that apply in
a non-discriminatory way to imported and domestic goods are not capable of hindering “directly or indirectly, actually or
potentially, trade between Member States” and for this reason “fall outside the scope of Article 30” (now Art. 28) EC
Treaty, whereas “product requirements” are capable of preventing or impeding “access to the market” of a Member State
even when they do not distinguish between foreign and domestic products107. Thus, what the ECJ does with its
somewhat blurry distinction between “selling arrangements” and “product requirements” is nothing else than a fine-tuning
of the range of the “Dassonville” formula: For the former category it is reduced to a prohibition of discrimination, while to
the latter category the non-restriction principle s hall still apply. This explicit shift in direction can be regarded as a (partial)
“restriction of the non-restriction principle”, and it has been explained as the Court´s commitment to a narrower concept
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of an internal market that is still characterised by certain differences between national legal systems108. Nevertheless, the
judgment also demonstrates that non-discrimination alone, although it is the basic pillar for the functioning of the internal
market, is not sufficient for the liberalisation of trade as it still leaves Member States room to maintain rules that
effectively prevent cross-border economic movements109.
The main principle to be derived from the “Keck” decision concerning the scope of application of Art. 28 EC
Treaty is definitely that its non-restriction component is triggered only where the access of goods to the market of the
state of destination is impeded. In legal doctrine there is far-reaching agreement that this “market access” test should
also apply in the sphere of the other fundamental freedoms110, and indeed it can be said that the Court has used this test
on several occasions now. To start with some positive examples of national rules that passed this test: In “Alpine
Investments” the ECJ held that a prohibition of approaching clients through unsolicited telephone calls (“cold-calling”),
although applying in a "general and non-discriminatory” way to both purely domestic and cross-border situations, was a
“restriction” of the rights guaranteed under Art. 49 EC Treaty simply because it “directly affects access to the market in
services in the other Member States and is thus capable of hindering intra-Community trade in services ”111. Quite
similarly, in “Bosman” the Court found that transfer fee rules which applied equally to cross-border transfer of football
players and to transfers between clubs within the same Member State nevertheless “hindered” the free movement of
workers (Art. 39 EC Treaty), since they “still directly affect players' access to the employment market in other Member
States and are thus capable of impeding freedom of movement for workers”112. And in two recent decisions concerning
actions brought by the Commission against Spain and the UK, the Court held that national rules on so-called “golden
shares” were applied “without distinction to both residents and non-residents ” but still formed a “restriction” of the free
movement of capital (Art. 56(1) EC Treaty) , as they “affect the position of a person acquiring a shareholding as such and
are thus liable to deter investors from other Member States from making such investments and, consequently, affect
access to the market”113.
There are of course also negative examples of (non-discriminatory) national measures that could not trigger the
non-restriction component: In “Semeraro Casa Uno”, e.g., the ECJ had to deal with opening hours for retail shops on
Sundays and public holidays that applied to all traders exercising their activity in Italy. The ECJ not only came to the
conclusion that the national rules concerned fell under the “selling arrangements” category (and therefore out of the
scope of Art. 28 EC Treaty) since there was no specific problem of “access to the market” for imported products, but the
Court furthermore also held that that there was no restriction under Art. 43 EC Treaty either, since the disputed
legislation´s “purpose is not to regulate the conditions concerning the establishment of the undertakings concerned; and
that any restrictive effects which it might have on freedom of establishment are too uncertain and indirect for the
obligation laid down to be regarded as being capable of hindering that freedom ”114. The issue in the “Graf” case was
whether Art. 39 EC Treaty could be infringed by a national provision which, without distinction between cross-border and
purely domestic situations , denied entitlement to compensation on termination of employment in the case of a worker
who terminates his contract of employment himself in order to take up employment with a new employer. Here the ECJ
explicitly stated that non-discriminatory measures by the state of origin may “constitute an obstacle” to an em ployee´s
freedom of leaving that state, but that “in order to be capable of constituting such an obstacle, they must affect access of
workers to the labour market”. In respect of the national rule in question, the Court was of the opinion that its effects were
too uncertain and indirect … to be capable of being regarded as liable to hinder freedom of movement for workers ”115.
It is important to notice that in the former of the two last-mentioned judgments implicitly and in the latter even
explicitly reference is made to a line of ECJ decisions which, before and after “Keck”, sorted a number of nondiscriminatory national measures out of the scope of Art. 28 EC Treaty because they did not have the specific purpose of
regulating trade in goods and their effects were “too uncertain and indirect … to hinder trade between Member States”116.
This approach, which has been described as a “rule of remoteness” in legal writing117, can also be discovered in the area
of free movement of services 118. Thus, just as the “market access” test has come to the fore in “Keck” and subsequently
entered the fields of the other fundamental freedoms, this “rule of remoteness” has now become a common feature of all
Treaty freedoms. In fact, it is submitted that both aspects are nothing else than the two sides of one and the same coin
since they are both concerned with defining the outer boundary of the fundamental freedoms´ non-restriction component.
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In this context it may well be difficult to transfer the ECJ´s “Keck” approach to the other free movement
guarantees, and in particular to those protecting persons and capital, as a distinction between “product requirements”
and “selling arrangements” may be inadequate in the realms of factors of production. However, the application of the
“market access” test should not be based on formalistic but rather on substantive considerations, and the whole test
must be placed in the wider context of the Treaty aim of an internal market. It has convincingly been argued that, in
“Keck”, the ECJ has rearranged the interpretation of the fundamental freedoms and redirected their focus from unlimited
economic free movement within the territorial reach of the EC Treaty to the abolition of obstacles to free trade “as
between Member States” (Art. 3(1) lit. c EC Treaty). The fundamental freedoms have received a functional application
which has to “concentrate on whether and when non-discriminatory state regulations specifically place a burden on the
Community-wide distribution of goods”119 or other products in the form of services or, as the case may be, on the
Community-wide allocation of labour and capital120. The basic question is that of whether a particular national measure
has the effect of splitting up the internal market into several domestic markets , and the factors determining the answer
must primarily be economic ones . It must be asked whether that national measure seals off a domestic market by
constituting a “barrier to entry” (or to “exit”), which brings the obligations of Member States under the fundamental
freedoms in a close parallel to the obligations of private enterprises under the general competition law norm of Art. 81 (ex
Art. 85) EC Treaty121.

2) Classification of non-discriminatory restrictions
Against the background of the above analysis, there are two main groups of national measures that can be positively
identified as falling under the fundamental freedoms´ non-restriction component. First of all there are provisions which,
due to their mere existence and close causal link to a particular economic activity, cause an absolute burden to crossborder transactions. These rules can be relevant for inbound or outbound situations, and they largely consist of
prohibitions on the exercise of a particular activity. A clear example is the ban on “cold-calling” that restricted the freedom
to provide cross-border services in the “Alpine Investments” case122. Another example is a so-called “single practice rule”
which prevents certain entrepreneurs, and in particular members of a free profession, from having more than one place
of professional establishment. With regard to lawyers the ECJ decided in “Klopp” that this was a “restriction” prohibited
by Art. 43 EC Treaty123. Even though the Court did not explicitly go beyond non-discrimination, in substance the nonrestriction component was applied, for mere equal treatment would not have solved the problem as the rule in question
not merely contained “an impediment to the exercise of the right of free movement, but a pure and simple denial of the
right of secondary establishment”124. In fact, in an earlier case concerning a similar rule for medical doctors the ECJ had
already indicated that Art. 39, 43 and 49 EC Treaty prohibit any “restrictions” caused by national rules which either
“discriminate against practitioners established in other Member States or raise obstacles to access to the profession
which go beyond what is necessary in order to achieve the intended goal”125. Finally, the “Bosman” case can be
mentioned where the transfer fee rule did not completely prohibit the transfer to a new employer but nevertheless formed
a serious hindrance to leaving the labour market of one Member State and entering that of another Member State126.
A second category of non-discriminatory restrictions are those caused by national measures imposing dual
regulations (or “double burdens”) on a specific cross-border activity. This is in particular the case when diverging national
provisions applying to one and the same transaction prevent economic actors from expanding their activities beyond their
home state and from entering the domestic markets of foreign host states , so that an EU-wide distribution of goods and
services or allocation of labour and capital is made impossible or at least extremely difficult. In the sphere of free
movement of goods, the classical example is the situation in “Cassis de Dijon” where French fruit liqueurs with an alcohol
content of 20 % or less could not be marketed in Germany because under German law a minimum alcohol content of 25
% was required127. A similar restriction to imports under Art. 28 EC Treaty was caused by the German “Reinheitsgebot”,
which provided that beverages could only be marketed as “Bier” in Germany if certain raw materials without any additives
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were used128. As far as the freedom to provide services is concerned, it seems that the ECJ has even developed a rather
strict attitude towards non-discriminatory restrictions under Art. 49 EC Treaty, especially when it comes to national rules
requiring a service provider established and engaged in a lawful activity in one Member State to obtain a specific licence,
to undergo an authorisation procedure and possibly even be entered on specific registers, or to make use of
intermediaries such as lawyers in order to be allowed to provide his services to recipients in another Member State129.
Further examples can also be found in the area of free movement of persons: In “Vlassopoulou”, for instance,
the issue was whether a Member State could make admission to the national bar subject to the condition that a complete
legal education under the host state´s system had been obtained. The ECJ decided that “national requirements
concerning qualifications may have the effect of hindering nationals of the other Member States in the exercise of their
right of establishment” guaranteed by Art. 43 EC Treaty, in particular “if the national rules in question took no account of
the knowledge and qualifications already acquired by the person concerned in another Member State”130. In addition, it
may even be argued that a host state´s refusal under the “real seat” doctrine to recognise the legal existence of a foreign
company that is validly incorporated abroad after it has transferred its actual centre of administration to that Member
State 131 must be regarded as a non-discriminatory restriction under Art. 43, 48 EC Treaty, since it would require the
shareholders to set up a new corporation on the basis of the domestic legal system of the host state.
Many of the afore-mentioned cases , where the obstacle to cross-border economic movements was particularly
due to the divergent requirements to be met in different Member States, have also been discussed under the headings of
“covert”, “hidden” or “factual” discrimination by several authors. However, in order not to overload the non-discrimination
component with demands not only for legal but at the same time also for factual equality, it seems more appropriate to
deal with these situations from the perspective of a non-restriction principle132. This is in fact also the solution that seems
to be favoured by the ECJ, and this is even more apparent in a line of cases where the dual burden to cross-border
activities was not caused by divergent standards but by the mere coaction of national provisions of different Member
States. The clearest example for this are the decisions on the double levy of social security contributions, in which the
ECJ has pointed out that the simultaneous imposition of such levies on one and the same cross-border activity by two
different Member States constitutes a restriction of, as the case may be, the free movement rights guaranteed by Art. 39,
43 or 49 EC Treaty133. Thus, it seems that if there are double burdens of any kind, the ECJ is easily tempted to assume
the existence of a non-discriminatory hindrance to market access that is covered by the fundamental freedom´s nonrestriction component.
Still, the ECJ has also made clear that there is an outer boundary for the application of the non-restriction
principle. In its “Peralta” judgment the Court first emphasised that, “in the absence of Community harmonization, a
Member State may certainly impose, directly or indirectly, technical rules which are specific to it and which are not
necessarily to be found in the other Member States”. Quite generally, the Court then added that “the difficulties which
might arise” for certain undertakings confronted with these national rules “do not affect freedom of establishment within
the meaning of Article 52 of the Treaty. Fundamentally, those difficulties are no different in nature from those which may
originate in disparities between national laws governing, for example, labour costs, social s ecurity costs or the tax
system”134. Thus, at least as long as there is no coaction between the domestic systems of several Member States that
may cause a specific obstacle to an individual act of cross-border free movement, the mere co-existence of disparate
national rules in different Member States will generally not trigger EC law protection but will have to be accepted as the
normal situation in a European Community with a federal-type structure and now 25 national (and a multitude of
additional regional) legislators. Therefore it is correct when the German Federal Tax Court in a recent judgment states
that the (non-discriminatory) imposition of business trade tax on all commercial activities exercises in Germany does not
in itself infringe the fundamental freedoms, even if no other EC Member State had a similar tax135. Quite similarly, there
is no restriction of fundamental freedoms if an economic actor falls under the rules on wealth tax in the host state while
his home state did not maintain such tax136.
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II. Why the basic structure of all fundamental freedoms should be identical
As the foregoing analysis demonstrates , the same leading principles can be found throughout all the different
fundamental freedoms, and this goes for their non-discrimination just as for their non-restriction component. It must be
emphasised that there are indeed a number of good reasons for this so-called general “convergence” in the interpretation
of the Treaty freedoms towards a symmetric structure137. The main reason is to be seen in the fact that the freedoms´
common denominator, the definition of the “internal market” in Art. 3(1) lit. c and Art. 14(2) EC Treaty, does not make any
distinction at all between the scope and structure of the different free movement guarantees. On the contrary, these
general provisions require a uniform interpretation of the individual freedoms and often actually serve the ECJ as the
decisive legal basis for analogies 138.
Yet, there are also other reasons , in particular aspects of legal certainty and clarity, why interpretation should
not differ from one freedom to another. In particular, only a uniform interpretation can serve to prevent illogical and
contradictory gaps in the legal protection of market participants against measures taken by the Member States. This is
especially true with regard to cases on the borderline between different freedoms. The distinction between the free
movement of goods and the freedom to provide services, for example, is based on the criterion of whether a particular
transaction concerns a moveable item, which leads to difficulties when it comes to lottery tickets or energy supply139.
Freedom of establishment and free movement of workers, on the other hand, are distinguished on the basis of whether a
self-employed activity is exercised, which has caused confusion as far as managing shareholders are concerned140.
Based on the same criterion, the line between free movement of workers and freedom to provide services is drawn, and
already in a very early judgment the Court clearly emphasised that this must not lead to any significant difference in the
application of the two freedoms141. Furthermore, freedom to provide services is very closely connected to freedom of
establishment, as the latter comes into play once the self-employed person concerned participates, “on a stable and
continuous basis, in the economic life of a Member State other than his State of origin”142. Thus, once again there is a
“grey area”143, and the same can be said with regard to financial services on the borderline between free movement of
services and capital144, or to shareholdings in enterprises on the edge between freedom of establishment and free
movement of capital145.
In fact, it can even be observed that the application of one freedom or another may be rather coincidental. In
quite a number of preliminary ruling procedures under Art. 234 (ex Art. 177) EC Treaty it was not quite clear which
freedom actually applied to the specific facts of the individual case, and it is obvious that in such a situation the ECJ tries
to protect market participants in the best possible way by applying different freedoms either alternatively146 or even
cumulatively147. Moreover, in the procedural framework of an action for infringement under Art. 226 (ex Art. 169) EC
Treaty an abstract evaluation of a particular national measure from an EC law point of view will have to be made, and its
influence on the free movement guarantees will have to be tested detached from the specific facts of an individual case.
This may lead to the conclusion that one and the same national measure may violate different Treaty freedoms,
depending on the individual factual constellations one could imagine to be affected by that measure148.
Finally, a peculiarity that may be added in this context lies in the circumstance that sometimes the same facts
under the same national provision can constitute an inbound situation under one freedom and an outbound situation
under another149. In all the afore-mentioned constellations it would be quite unfortunate if the extent of legal protection
granted to cross-border activities of market participants should depend on coincidence and arbitrary differences in the
interpretation of the scope of the fundamental freedoms. Therefore, it is submitted that a solution for all these borderline-
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cases and for each individual situation should be found on the level of justification and proportionality, while the scope of
application of all freedoms should have a uniform structure150.

III. Why non-discrimination should have priority over non-restriction
If one accepts that the different Treaty freedoms comprise both a non-discrimination component and a non-restriction
component, the question as to the relationship of these components arises. In this respect a few introductory remarks
must be made with regard to the common features, but also as regards the differences between the non-discrimination
and the non-restriction principle. To start with, it is important to notice that the non-discrimination component has a very
broad function, as it not only aims at guaranteeing equal treatment with other market participants within a particular
market but also ensures market access where a market is sealed off by means of discriminatory regulations. Keeping the
broadening of the non-discrimination concept for inbound situations and the refinement of the non-restriction concept in
its outbound perspective in mind151, there is actually not too much space left for the non-restriction component to apply
and surpass non-discriminatory obstacles to market access (“real restrictions ”). Apart from that, there are areas where
the absolute concept of non-restriction simply does not work, and that is where cross-border transactions are not
burdened in any specific way but still choices of economic actors are distorted because certain advantages are reserved
in favour of purely domestic activities. A typical example for this is the reservation of exemptions from social security
contributions, of social benefits, of tax exemptions or of deductions from the tax base to domestic economic actors 152: In
such a situation it is only the non-discrimination component, with its relative structure and the fixation of a tertium
comparationis, that can open the door towards these advantages also for cross-border economic actors and allows them
to take a “piggy-back” ride on an already existing national legal system 153.
Another aspect that must be mentioned is that the effects of the non-restriction component on the domestic
legal systems of the Member States are quite severe, for the non-discriminatory obstacle is simply pushed aside by the
overriding force of EC law. This may not be too obvious as far as double burdens à la “Cassis de Dijon” are concerned,
since the gap in the host state´s system can to a certain extent be closed by falling back to the home state´s rules under
the principle of mutual recognition. Yet, things may be different when it comes to other non-discriminatory obstacles à la
“Bosman”. Against this background it must be concluded that, from a federal point of view and regarding the horizontal
distribution of powers between the Community and the Member States , the non-discrimination component is definitely
the less restrictive concept of the two, and therefore it makes perfectly sense that the “Keck” judgment is largely
regarded as an expression of the principle of subsidiarity laid down in Art. 5(2) (ex Art. 3b(2)) EC Treaty154. Altogether it
can be said that there should be a priority in the application of the two components in favour of the non-discrimination
principle, with the non-restriction principle only applying if the non-discriminatory character of a particular national
measure has been established. This does not unreasonably deprive market participants of legal protection since the ECJ
has ruled that, on the basis of the non-discrimination component, the group put at a disadvantage can directly claim to
have the more favourable regime applying to others applied to itself, too155, so that cross-border economic actors always
have a valuable weapon at their disposal against the Member States.
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C. Should there be a distinction in the application of the non-discrimination and the non-restriction principles
between inbound and outbound transactions? If so, is this distinction compatible with the concept of a fully
integrated market?
It has already been pointed out that the “abolition, as between Member States, of obstacles to freedom of movement of
goods, persons, services and capital” (Art. 3(1) lit. c EC Treaty) is the guiding legal concept for an EU-wide internal
market, and that the interpretation of the individual fundamental freedoms must be adapted to this concept. This does not
only require the Treaty freedoms to apply to both discriminatory and non-discriminatory “obstacles” to cross-border free
movement, but it also demands that such “obstacles” must be abolished irrespective of whether they are caused by
measures of the home state (“state of origin”) or the host state (“state of destination”)156. This parallel interpretation and
application of the non-discrimination and the non-restriction component is a dominant feature of the ECJ´s jurisprudence
throughout all the fundamental freedoms157, and one should in fact assume that the Treaty rules on the free movement of
goods , with their identical wordings concerning the prohibition of “quantitative restrictions … and all measures having
equivalent effect” on imports (Art. 28 EC Treaty) and on exports (Art. 29 EC Treaty), are the clearest example for the
necessity of this uniform approach.
However, if any of the fundamental freedoms does not fit into the general scheme, then this is Art. 29 EC
Treaty: From its early case-law on, the ECJ modified the broad “Dassonville” formula in the context of this provision in
the sense that it only applies to “national measures which have as their specific object or effect the restriction of patterns
of exports and thereby the establishment of a difference in treatment between the domestic trade of a Member State and
its export trade in such a way as to provide a particular advantage for national production or for the domestic market of
the state in question”158. Since Art. 29 EC Treaty is the only freedom that had no impact on Member States´ direct tax
provisions until now, and since it can be assumed that no significant impact is to be expected in the future, it is not the
purpose of the present analysis to indulge in the realms of exports of goods. Suffice it to say that it seems that the Court
has some trouble with the interpretation of this Treaty rule. This can be exemplified by the fact that this modified formula,
in it original version, comprised the additional requirement that the “particular advantage” for the Member State
concerned must arise “at the expense of the production or of the trade of other Member States”. Even though that annex
had disappeared in subsequent decisions 159, the ECJ recently re-activated it and even emphasised that, “unlike Article
28 EC, which concerns quantitative restrictions on imports and measures having equivalent effect to such restrictions,
Article 29 EC prohibits only national measures which provide for a difference in treatment between products destined for
exports and those sold within the Member State concerned”160.
Thus, it seems that the Court has not found a clear line yet in this area. This is even underlined by the fact that
in the sphere of common market organisations the full “Dassonville” formula is applied to exports161, and that in the
“Monsees” case the Court had decided that a non-discriminatory national rule could violate both Art. 28 and 29 EC
Treaty at the same time162. It may be added that already several Advocates-General have asked the ECJ to review its
approach163, and that also a growing number of authors in legal doctrine have advocated an extension of Art. 29 EC
Treaty beyond a mere prohibition of non-discrimination164. On the whole it cannot be denied that such a limited reading of
this norm constitutes an anachronism within the whole sphere of interpretation of the fundamental freedoms, and it is
hardly surprising that a former judge at the ECJ has based his plea in favour of an extended reading simply on the fact
that in Art. 3(1) lit. c EC Treaty all freedoms are mentioned on exactly the same level165. It may therefore be concluded
that the realisation of an internal market requires a uniform interpretation of all fundamental freedoms, including Art. 29
EC Treaty, as prohibitions of discrimination and non-discriminatory restrictions in inbound and outbound situations .
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