STREAMLINING THE
PRELIMINARY PHASE OF
DOMESTIC TAX
PROCEDURES IN EU
CONTEXT - ABELGIAN PERSPECTIVE

RESEARCH QUESTION

How can the ex post asymmetry between taxpayer and tax administration, rooted in the preliminary phase of the tax
procedure, be addressed so as to ensure greater legal certainty and a more effective protection of taxpayers’ rights,
particularly in light of European fundamental rights?

OBJECTIVE ANALYSIS

e TOo examine structural imbalances in domestic e |Inherent ex ante asymmetry between tax
fiscal procedure when tax authorities exceed authority and taxpayer is not problematic per se;
Investigative powers a strict balance is neither realistic nor desirable

e To identify ex ante corrective mechanisms to o Still, excessive use of investigative powers rarely
reduce legal uncertainty and strengthen has systemic conseguences, while taxpayer non-
procedural safeguards during the preliminary cooperation may trigger severe sanctions

phase of the tax procedure
e |llegally obtained evidence is often admissible in

court = problematic ex post asymmetry

METHODOLO GY e Current safeguards rely mainly on ex post

corrective mechanisms (judicial review after

» Doctrinal analysis of Belgian domestic fiscal administrative phase or pre-tax procedures to
procedure in light of European fundamental remedy procedural transgressions)
rights
L . . . And yet:
e Examination of rules governing investigative
competences and available corrective

mechanisms e EXisting mechanisms may not provide the most

effective or appropriate redress

e Focus on interaction between domestic
procedure and European fundamental rights e Ex ante mechanisms could offer early clarity,
standards reduce procedural litigation, and refocus courts

on substantive tax issues
PRELIMINARY RESULTS o

e Vagueness of rules establishing investigative
competences in tax procedures:

e Legislation may be too rigid a means; detailed
administrative guidelines offer a flexible
alternative

e Guidelines ought to be developed, similar to EU

(1) Creates legal uncertainty for taxpayer and tax competition ‘Manual of Procedure’

administration
(2) Increased likelihood of procedural disputes

(3) Shifts litigation focus from substantive tax
Issues to procedural issues

CONCLUSION

Enhancing legal certainty in the preliminary phase of tax procedures requires a shift from predominantly ex post corrective
mechanisms towards clearer ex ante procedural guidance, providing a flexible and practice-oriented framework limiting
procedural asymmetry while maintaining the effectiveness of tax enforcement.

At the same time, strengthening the effectiveness of European fundamental rights within domestic fiscal procedure remains
essential to ensure adequate protection of taxpayers’ rights.
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