
Interim conclusion: The marital distribution mass must be divided in proportion to their respective 
contributions to its commercial / objective value.

Taxation of valorisation
• Real estate (§ 30 EStG)
• Capital (§ 27 EStG)

The tax-optimized divorce

Background
• Hardly any discussion of tax treatment in literature
• Case law

• Income tax: initially rather rejecting, lately affirming transaction for consideration as a 
preliminary question

• (real estate transfer tax: contract for consideration)
• Opinion of the Austrian Ministry of Finance (EStR Rz 6624):

No transfer/acquisition shall be deemed to have taken place in the following cases in particular:
In the case of the transfer of ownership of land or parts of land as part of the division of marital assets and marital savings 
in accordance with the criteria of Section 83 of the Marriage Act (EheG); this is generally considered a division in kind for 
income tax purposes, even in the case of compensation payments without any limit on the amount.

Transfer of assets
• Donation

• (only) between next of kin
• Intention to donate

• Transaction for consideration
• Conveyance
• Exchange (§ 6 Z 14 EStG)

Specified research question:
Must the post-marital division of assets be considered a realisation for income tax purposes?

Initial question:
How are asset transfers treated for income tax purposes in the event of divorce?

Distribution mass
• Marital savings & utility goods
• Marital home
• No assets brought in
• No enterprises
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Civil law principles

Tax-related implications

Valuation of the distribution mass
• Goal: fair distribution

• Ratio according to contribution
• Value of individual assets

• Date of valuation
• Method of valuation (commercial value)

No intention to 
donate!

Tax principles
• Taxation upon realisation
• No transfer of hidden reserves in a transaction 

for consideration

Division of inextricably linked assets
• Conveyance and distribution of revenue  civil law division, realisation
• Exchange of shares      according to the commercial value, realisation

Follow-up questions:
How should the distribution mass be defined and valued?
How should typical case scenarios be treated for tax purposes?
What (national and international) tax planning opportunities arise from this consideration?
How can an optimized structure be implemented in technical terms? 
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